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Request no. 1, re: financing arrangements

Request no. 2, re: integration commitment

Request no. 3, re: future management personnel
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10 Beach TV's Motion to Compel Production of Documents
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Re: construction costs and prosecution costs 10
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PRO C E E DIN G S
(1:00 p.m.)

JUDGE GONZALEZ: The date is March 12, 1993, and the

3 time is 1:00 in the afternoon, and this is a prehearing con-

4 ference regarding the applications of Sunkissed Broadcasting,

5 Incorporated, and Beach TV Properties, Incorporated, for a

6 construction permit for a new commercial television station on

7 Channel 46, in Panama City Beach, Florida.

8 Would the parties please enter their appearance,

9 beginning on my left.

10 MS. VIRTUE: Melody Virtue for Haley, Bader and Potts

11 on behalf of Beach TV Properties, Inc.

12

13 Inc.

14

MR. STONE: Robert S. Stone for Sunkissed Broadcasting,

MR. SHOOK: James Shook on behalf of the Chief, Mass

15 Media Bureau.

16 JUDGE GONZALEZ: Thank you. I mentioned off the recor

17 and I'd like to mention first off that I apologize for certain

18 errors that went on in a prehearing conference order that I

19 released in this proceeding on January 26, 1993.

20 And just to make the record clear on that, on page 2 i

21 paragraph beginning -- titled "Privileged Documents," after

22 "the party making such" it should read: a claim must furnish

23 simultaneously a list of any documents for which a claim of

24 privilege is made.

25 Also note that the case names were not underscored.
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1 And, also, too, that dates were set -- procedural dates were

2 set for preliminary engineering data whereas there is no

3 engineering issue. And, also, as well as for the final joint

4 engineering exhibit, and that is -- there is no areas in props

5 issue, so there will be no engineering exhibits.

6 All right. Well, I guess the first thing that I'm

7 urged to do is to underscore the advantages of reaching a

8 settlement agreement -- settlement in this proceeding. It

9 certainly would facilitate matters and also be in everybody's

10 interest, it seems to me. I understand there have been some

11 negotiations. Is that correct?

12 MR. STONE: Yes, Your Honor. I think it's safe to say

13 that both sides have put forth their, their respective "we'll

14 be happy to buy you out" and neither offer has been accepted.

15 But as Your Honor knows

16

17 gather.

18

JUDGE GONZALEZ: Somebody's got to raise the offer, I

MR. STONE: I, I suppose so. And as discovery proceeds

19 and the, the potential for issues are narrowed, hopefully

20 there will be some developments there, but it's, it's a little

21 early to say that yet.

22 JUDGE GONZALEZ: Okay. I would certainly encourage the

23 parties to continue to pursue that as a possibility.

24 I've also got a couple of Motions to Compel Production

25 of, of Documents, which I guess maybe we, we ought to look at
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1 now.

2 I'll first deal with the Motion to Compel Production of

3 Documents. It was filed by Sunkissed on March 8, 1993. I

4 guess with respect to Request No.1, I ought to ask whether

5 any additional documents have been produced with respect to

6 that request?

7 MS. VIRTUE: Your Honor, is this the one that involves

8 the request about if, if we have identified all documents of

9 who had arranged financing?

10

11

12

13

14

JUDGE GONZALEZ: Exactly.

MS. VIRTUE: The one involving

JUDGE GONZALEZ: Yeah.

MS. VIRTUE:

JUDGE GONZALEZ: Who was responsible for arranging the

15 applicant's financing and steps taken by applicant or its

16 principals in order to arrange the applicant's --

17

18

MS. VIRTUE: Okay.

JUDGE GONZALEZ: financing.

19 MS. VIRTUE: We were preparing to oppose that. I thin

20 our due date's next Tuesday. But at this point I can tell you

21 that there are no documents. We had thought we had said that

22 before. But just to clarify, there are no documents that

23 we've discovered. If we find any others, we'll certainly

24 produce them.

25 JUDGE GONZALEZ: All right.
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2

MR. STONE: Fair enough.

JUDGE GONZALEZ: All right. with respect to que--

6

3 Request No.2, my feeling was, with respect to that request

4 item

5

6

do you have it in front of you, Ms.

MS. VIRTUE: I don't.

JUDGE GONZALEZ: -- virtue? My feeling with respect to

7 that request is that it is too broad. And I would have no

8 objection to each producing any documents which reflect on any

9 future commitment anyone of these principals might have, but

10 I think's it's sort of irrelevant. In other words, commit-

11 ments which might in fact prevent the, the particular princi-

12 pal from meeting its integration commitment. But other than

13 that, I, I don't see any point to, to asking for all the

14 documents that, that are sought in that particular request.

15 MR. STONE: We would accept that, Your Honor. We woul

16 have no objection to that limitation. I appreciate that Beach

17 may have additional points to oppose it. But as far as we are

18 concerned, that would be fine.

19 MS. VIRTUE: I, I know we've been working on this

20 object-- the Opposition to it and --

21 JUDGE GONZALEZ: Right. I, I know I'm not -- I know

22 that it --

23

24

MS. VIRTUE: Well, okay. But--

JUDGE GONZALEZ: -- isn't ripe yet, but I thought

25 perhaps this is something we could clear up today.
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1 MS. VIRTUE: I think that we can, to the extent that

7

2 his Motion to Compel clarified what he was looking for, be-

3 cause the, the motion did narrow the broad request in some

4 respects. We don't have an objection to it because we can say

5 that there are no documents. We can, we can tell, tell you

6 that we do have an SBA loan that's guaranteed by the SBA. We

7 have looked at those. There are no -- there's no language in

8 there that would restrict the principals of my client's abil-

9 ity to integrate.

10 JUDGE GONZALEZ: In other words, there would be --

11 there was no requirement that they continue to operate --

12 MS. VIRTUE: That's true.

13 JUDGE GONZALEZ: or be involved in management --

14 MS. VIRTUE: That's correct.

15 JUDGE GONZALEZ: of the station?

16 MS. VIRTUE: But, you know, we're willing to submit

17 those for in camera inspection if you would like, Your Honor.

18 I mean, we don't have a problem with you looking at them to

19 make sure. But t8 0 0 11.00.5857 07T01757 30u4a0375.84 Tm
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1 speak.

2 JUDGE GONZALEZ: But this is sort of a narrow, a narro

3 point, isn't it, whether or not any, any proposed integrated

4 principal would have a conflicting commitment?

5

6

7

8

9

10

11

12

13 Okay.

MS. VIRTUE: Right. That's his request.

JUDGE GONZALEZ: Yes. And I think that's

MS. VIRTUE: Now, I can say that there is

JUDGE GONZALEZ: fair enough.

MS. VIRTUE: no documents.

JUDGE GONZALEZ: There are no documents, as far --

MS. VIRTUE: There are no documents.

JUDGE GONZALEZ: -- as far as you know. All right.

with respect to Request No. 3 -- oh, I see. Yes.

14 Again, with respect to Request No.3, my, my feeling with

15 respect to that is that again it's too broad, Mr. Stone. I

16 would not have any objection to granting a request -- or

17 granting the motion if it sought the identity of any individ-

18 ual who is now proposed to assume responsibility as to anyone

19 of these operations. We -- but I think to request a list of

20 all staff members of every, of every operation, and I gather

21 there are a number of them, would seem to me -- I'm not really

22 sure that that would serve any purpose.

23

24 Honor.

25

MR. STONE: Consider the motion so modified, Your

JUDGE GONZALEZ: Again, Ms. Virtue, do you want to
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1 respond to that? I realize you've --

2

3

MS. VIRTUE: 1--

JUDGE GONZALEZ: you've had -- not had enough time

4 to file a reply.

5 MS. VIRTUE: I, I do want to respond to that. You--

6 your feeling is that it would be all right if we had to iden-

7 tify those documents

8 JUDGE GONZALEZ: Assuming there is a document which,

9 which would supply the information that Mr. Stone is seeking,

10 provide that it's limited to an individual who the principals

11 now propose to be, if in fact there are any, proposed to

12 assume a management position or, or take their place in, in

13 managing one of their entities -- broadcast entities.

14 MS. VIRTUE: Again, this, this one is a bit hard for me

15 to respond to because Beach TV Properties is an ongoing busi-

16 ness on Channel 46, low power.

17 JUDGE GONZALEZ: All right.

18 MS. VIRTUE: And that is where all of their operations

19 control all of the other -- all the TV stations that they run,

20 because those are all automated. Everything happens out of

21 Panama City. It -- you know, on some respects you would say,

22 you know, our payroll list or our W-2s would certainly -- you

23 know, would have to be provided under that.

24 JUDGE GONZALEZ: Well, I, I agree it's too broad. 1--

25 but I think viewed -- viewing the request in the more narrow
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1 way, in other words, identifying only those persons, if in

2 fact any have been identified, I mean, they may not have been

3 identified as yet, but if any have been identified as managers

4 or people who will assume the duties that your principals

5 presently perform, if there are any such documents, then I

6 think that would be a legitimate request, if in fact that

7 decision has already been made.

8

9

10

11 not.

12

MS. VIRTUE: I, I honestly don't know, Your Honor --

JUDGE GONZALEZ: I--

MS. VIRTUE: whether anybody's been identified or

JUDGE GONZALEZ: Then my order will be that if there

13 are such documents, well, then you will produce those.

14

15

MR. STONE: We would be happy with that, Your Honor.

JUDGE GONZALEZ: All right. I think that takes care of

16 your Motion to Compel.

17 All right. And then the next Motion to Compel is the

18 one that was filed by your client, Ms. Virtue, and that was

19 filed on March 10, 1993.

20 I know you have not had an opportunity to respond to

21 that motion either.

22 MR. STONE: That's correct, Your Honor. I -- we, we

23 did receive it by Federal Express yesterday. I have glanced

24 at it only. And, certainly, I, I do feel that I've got some

25 case law to support our position as to one portion of it,
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1 which I think dealt with the ongoing ability to pay the costs

2 of prosecuting the application as incurred. It seems like

3 somewhere in here there was a reference to our not citing any

4 authority in our, our response to Beach's request. Certainly,

5 I plan to put that in my Opposition to their motion.

6 MS. VIRTUE: Your Honor, one, one thing Mr. Stone may

7 not be aware of is that we filed an erratum yesterday to

8 the

9

10

JUDGE GONZALEZ: Yes, I saw that --

MS. VIRTUE: and I don't believe he's had a chance

11 to see that, because we Federal Expressed him, but he was on

12 his way here.

13

14

JUDGE GONZALEZ: Right.

MR. STONE: No, I haven't seen that, Your Honor. I'm,

15 I'm unaware of that.

16 MS. VIRTUE: Essentially, the errata was to show that

17 the case we cited, Wayburn Broadcasting Limited Partnership, I

18 believe, had been reversed and remanded by the Court of

19 Appeals, but, in essence, the point for which we cited it is

20 still valid.

21 JUDGE GONZALEZ: Well, my understanding too, quite

22 frankly, is that the Commission has not required specific

23 evidence of, of an ability to meet prosecuting costs on the

24 theory that if they weren't met there would be no prosecution

25 and the application would die of its, of its -- on its own.
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1 our February 26th response to their request pretty well sums

2 up our position, and that is figures that are cost estimates

3 aren't financing documents. It -- and, and what they seem to

4 be after --

5 JUDGE GONZALEZ: Yeah. I, I must say I read, I read

6 through that section again, Ms. Virtue, and that was very

7 strong -- very much my feeling as well, that I don't see

8 where, where the -- that particular section of the rules

9 mandates the production of, of, of the, of the actual budget.

10 So, again, I, I'm not too sympathetic to that portion as well,

11 so -- of the motion, and I will then deny the motion in its

12 entirety.

13 Are there any -- is there anything else anyone would

14 like to discuss or what we should discuss before we adjourn?

15 I guess, as you know, I don't know whether -- I know

16 Ms. Virtue, I am sure, has been through this. I don't know

17 whether Mr. Stone -- but the procedures have changed and, and

18 what I, what I ask the parties to do when we meet for the

19 admissions session is to be prepared to present oral argument

20 as to why a particular individual, assuming they want anybody

21 to be presented for cross-examination, why a specific individ-

22 ual should be presented for cross-examination, and I would

23 like to underscore the importance of pre-- making a very

24 detailed presentation. If necessary, references to the depo-

25 sition testimony, exchanged exhibits -- I mean, it has to be a
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1 very, very well-thought-out presentation, because I will rule

2 at that, at that session as to whether or not a particular

3 individual should be presented for cross-examination.

4 So, I want to make that very clear to both of you that

5 it, it's a fairly heavy burden. I mean, if you really want

6 someone to be presented for cross-examination, it's, it's,

7 it's best to come very well-prepared, Because the Commission,

8 as you know, is, is discouraging cross-examination except in

9 those cases where a very strong showing is made that it's

10 essential that someone be presented for cross-examination and

11 I'm prepared and must follow that, that instruction. So, I

12 will insist that the parties make a very clear and precise and

13 complete presen-- or argument why, why someone -- why it is

14 absolutely necessary that someone be presented for cross-

15 examination.

16 MR. STONE: Your Honor, may I plant a seed? And, and

17 that is to say if in the perhaps unlikely but hopefully possi-

18 ble likelihood that the parties had no disagreement as to the

19 witness notifications and given the fact that there are only

20 two parties here and we are presently facing only the standard

21 comparative issue, there would --

22

23

JUDGE GONZALEZ: All right.

MR. STONE: -- appear to be a very brief session

24 required for admissions

25 JUDGE GONZALEZ: Right.
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MR. STONE: -- of exhibits. In light of the fact that

2 we're talking about my travelling or at least providing for

3 some attorney's presence to represent my client here on two

4 different occasions, May 20 and May 26th

5

6

JUDGE GONZALEZ: Right.

MR. STONE: -- assuming that there is obviated the nee

7 for a debate or oral argument on request for witnesses, do you

8 think it would be possible to forego that admissions session

9 and take up admissions at the commencement of the hearing on

10 the 26th?

11

12

JUDGE GONZALEZ: Ms. virtue?

MS. VIRTUE: Let me make sure that I understand what

13 you're saying. You what you would like to do is have

14 admissions on the 26th and the -- that's if we agree that no

15 one needed to be cross-examined?

16 MR. STONE: Right. To the extent that we didn't need

17 the 20th simply in order to debate the justification for

18 dragging up a witness for cross-examination the next week.

19 MS. VIRTUE: I'm sure that if we reach an agreement

20 that no one needed to be cross-examined, then we wouldn't have

21 a problem with whatever date the admissions were

22 JUDGE GONZALEZ: Or even if you agreed that someone

23 ought to be cross-examined.

24

25

MR. STONE: Right.

MS. VIRTUE: Right. That's true.
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JUDGE GONZALEZ: Yeah. I -- no, I don't really have a

2 problem with that either. I -- what I would suggest, then, is

3 that the two of you, if you do in fact agree, well, then just

4 notify me and we will cancel the admissions session and just

5 receive the exhibits during the course of, of, of the, of the

6 actual hearing, comparative hearing. Okay. I have no objec-

7 tion. But I would, I would like to be apprised of that,

8 obviously, as soon as possible.

9

10

11 would

12

13

14 1:20.

15

16

17

18

19

20

21

22

23

24

25

MR. STONE: Very well, Your Honor. Thank you.

JUDGE GONZALEZ: Is there anything further that anyone

like to, to discuss before we adjourn for the day?

(No audible response was made.)

JUDGE GONZALEZ: I will be adjourning, then, as of

Thank you very much.

MR. STONE: Thank you.

(Whereupon, at 1:20 p.m. the conference was adjourned.)
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